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Business Disputes

Should commercial disputes be a hindrance to your
company’s Success.

How should you prepare for the worst.
What advice and guidance is available.

How can you proactively manage your disputes thato
substantially save you in unnecessary costs aral tim

— Understanding the various dispute resolution mechanisms
are available in market place can assist you in managing you
potential disputes in an effective and efficient manner while a
same time minimising your exposure to potential risks.




\Ways to Resolve Disputes

Negotiation

Mediation and Conciliation
Adjudication

Arbitration

Litigation

Avolidance

Violence




What Is Mediation ?

Mediation Is a , ,
private dispute resolution process in

which a helps the parties
try to reach a




Advantages ofi Mediation

It can take place quickly and often with relatively little expense
contrast to taking the dispute to a court or a tribunal

It focuses on the parties’ real commercial, emotional and
psychological needs and not just on their legal rights

It gives the parties an opportunity to participate directly and
Informally in resolving their own dispute

It gives the parties control over the process itself and the outco

It produces outcomes which are likely to endure because the p:
themselves have chosen them

It eliminates the conflict and hostility that nearly always accomg
the compulsory decision of the dispute by a court or tribunal

It can improve understandings between parties with an ongoing
relationship




Mediation i1s Not

Mediation is 0! toothless

Mediation is/io just compromise

Mediation isiio' a bar to litigation or arbitration

Mediation is' 10 what lawyers or managers do ‘all the time’
Mediations is ' a waste of time and money If it fails

Mediation is 10! yet another cost to the unfortunate parties
Mediation is 10! a sign of weakness or for wimps

Mediation neeci o' prevent parties having their day in Court
Mediation need o ! disclose your hand

Mediation need ©! be risky

Mediation is 0 counseling




What Is Arbitration ?

IS alegalprocess whereby a neutral third
party (arbitrator) hears the dispute and issuesizard.
Arbitration awards arénal and bindingon the parties
and can only be challenged in very exceptional
circumstances. An arbitration award has a statoitas
to a judgment and arbitration awards made in HoagdK
areenforceableéhrough the courts of 130 or more trading
nations including thé




Agreement

An agreement in by the parties to submit a dispute
between them to arbitration is essential (Article 2 of the New
York Convention).

In an international commercial arbitration the arbitration
agreement fulfils several important functions. The most vital
of these In the present context is that it shows that the parties
have to resolve their disputes by arbitration. This
element of consent is essential. Without it, there can be no ve
Arbitration.




Types of Arpitration Proceedings

An institutional arbitration is one which is administered by one
the many specialist arbitral institutions under its own rules of
Arbitration.

Ad-hoc arbitrations often take place under the provisions of a
submission agreement which itself often establishes the arbitral
tribunal and sets out the procedural rules upon which the partie

have agreed. An ad-hoc arbitration arises under an arbitration
clause.
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requisite expertise \

doctrine of precedernt



Ernforcerment

Enforcement of Foreign Arbit\ralﬁwards

130 countries

Mainland of Chine  vice vérsa
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I IAC 2004 Statlstics



Y IAC 2004 Statistics

239 Arbitrations

169 cases Hong Kong  other Countrie
40 cases non- Hong Koncg

30 Hong Kong
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